IN THE UNITED STATES DIS''RICT COURT
FOR THE WESTERN DISTRI 2T OF TEXAS
AUSTIN DIVISION

TEXAS DEMOCRATIC PARTY, et al.,
Plaintiffs,

“vs: Case No. A-06-CA-459-SS

TINA J. BENKISER, in her capacity as
Chairwoman of the Republican Party of Texas,
Defendant,

JUDGMENT

BE IT REMEMBERED on the 26th day of June 200 3, the Court called the above-captioned
matter, apd all parties éppeared through counsel and annoi need ready for trial. Trial began ’d;ll.ld
concluded on June 26,2006, and thereafter the Court issued 1 rritten findings of fact and conclusions
of law. Based on those findings of fact and conclusions of Iz w, the Court now enters the following
final judgment:

IT IS HEREBY ORDERED, ADJUDGED, AND DECREED that judgment

be entered in favor of Plaintiffs and that Defendant ani anyone acting in concert with

her, on her behalf, or at ber direction is permanently mjoined and restrained from:

1. Declaring Tom DeLay ineligible as the Repub ican candidate for the genera]

election ballot for United States House of Representat ves from Texas District 22 to.

be held on November 7, 2006;
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2. Certifying to the Texas Secretary of Statc any candidate other than Tom
Delay to appear on the ballet in the 2006 general :lection as the Republican Party
nominee for the United States House of Representa ives from Texas Digtrict 22; and
3. Certifying to the Texas Secretary of State th it Tom DcLay is ineligible to be
the Republioan Party nominee for the United States House of Representatives from
Texas District 22, or if she has already done so, Dc ‘endant is erjoined to withdraw
any cerlification that Tom DeLay is ineligible.

IT IS FURTHER ORDERED, ADJUDGE)), AND DECREED that Tom
DelLay is not ineligible to be the Republican Party nominee for the United States
House of Representatives from Texas District 22 an 1 that any previous declaration
of ineligibility made by Benkiser is void.

IT IS FURTHER ORDERED, ADJUDGED, . \ND DECREED that the Texas
Secretary of State or any other official shall not rem yve or cause to be removed the
name of Tom DeLay as the Republican candidate for Jistrict 22 of the United States
House of Representatives from the ballot for the gzneral election to be held on
November 7, 2006 unless Tom DeLay withdraws as 1 candidate pursuant to Texas
Election Code § 145.001 or upon further order of thi: Court. Plaintiffs are ordered
to serve a copy of this order on the Texas Secretary of ,itate and to file with the Court

a return confirming such service.
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ITISFINALLY ORDERED, ADJUDGED AND DECREED that fic Clerk
is directed to enter this final judgment jmmediat 1y, and that Plaintiffs go hence

without delay and with their costs, for which let ex :cution issue against Defendant.

oo
SIGNED this the /= day of July 2006.

et VWM

SAM 3PARKS
UNIT.ID STATES DIS'l RICT JUDGE
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IN THE UNITED STATES DIS 'RICT COURT
FOR THE WESTERN DISTRL T OF TEXAS
AUSTIN DIVISION

TEXAS DEMOCRATIC PARTY, ct al.,
Plaintiffs,

—VS- Case No. A-06-CA-459-58

TINA J. BENKISER, in her capacity as
Chairwoman of the Republican Party of Texas,
Defendant.

FINDINGS OF FACT AND CONCLIISIONS OF LAW

BEIT REMEMBERED on the 26th day of July 2006, the Court called the above-styled cause
for a hearing on Plaintiffs’ Motion for Temporary Restrain ng Order and Motion for Preliminary
Ijunction [#8], which was filed on June 19, 2006. ‘On June 1, 2006, Defendants filed a Motion to
Consolidate the Preliminary Injunction Hearing with a Trial on the Merits {#17], which the Court
granted on June 23, 2006." At the close of the hearing and tr al, the Court granted the parties leave
to file additional materjals until June 30, 2006. Having consi lered the motions, the respanses, both
parties’ additional briefing, the evidence and testimony at th : trial on the merits, the arguments of

counsel, the relevant law, and the case file as a whole, the Court now enters the following opinion

and orders.

' Federal Rule of Civil Procedure 65(a)(2) provides that “[t Jcfore or after the commencement of the
hearing of an application for a preliminary injunction, the court may order the trial of the action on the merits
to be advanced and consolidated with the hearing of the app ication.” The Court concluded that
consohdation was appropriate in this case, and although Plaintiffs in tially oppused consolidation and moved
for a continuance of the trial, they withdrew their request for & cont nuance in open court on the morning of

the hearing.
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Background

Plaintiffs filed this lawsuit in the 201st Judicial D strict Court of Travis County, Texas on
June &, éOOﬁ, seeking declaratory and injunctive relief. D »fendant Tina J. Benkiser, Chairwoman
of the Republican Party of Texas (“B enkiser”) removed the sase to this Court on June 1 5,2006. She
asserts the Court has subject matter jurisdiction over this case under 28 US.C. § 1331 because
Plaintiffs’ priucipal claims for relief concem Article 1, §§ %, 5 of the United States Constitution,

The live complaint before the Court at this time i Plaintiffs’ Second Amended Original
Complaint, which the Court granted Plamtiff leave to file at the hearing held on June 26, 2006,
Plamntiffs, the Texas Democratic Party and Boyd L. Richie as Chairman of the Texas Democratic
Party (“TDP”), assert the following claims for relief: ( 1) equ itable relief for violations of the Texac
Election Code and the United States Constitution by Defend: nt, who secks to impermissibly declare
Tom Delay (“DeLay”) ineligible for clection to Congression 1 District 22 and to tale steps to certify
an alternative candidate.® TDP asserts it would violate the Texas Flection Code and the United
Statc;s Constitution if Benkiser were allowed to declare DeLi y ineligible and replace his name with
another nominee’s name on the general election ballot. TDP isserts it will be irreparably injured by
these actions in several ways: (1) TDP will be injured in its »wn right due to the unfair advantage
gained by the Republican Party of Texas (“RPT”) and becau ie TDP will have to raise and expend
funds and resources to prepare an entirely different campaign . (2) TDP's voters wil] be injured; (3)
TDP’s candidate, Nick Lampson, will be injured by the unfair advantage gained by RPT, which has
the benefit of hindsight, recent polling data, and opposition 12search, and becausc he will have to

raise and expend funds and resources to prepare an entirely d fferent campaign.

? Tom DeLay won the March 7, 2006 Republican primary ¢lection for House District 22,

2
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TDP asserts the public records relied on by Benkiscr do not conclusively establish that Tom
DelLay is ineligible under Texas Election Code § 145.0t 3(6)(2), which sets forth the exclusive
grounds on which a candidate may be declared incligiblc under state law. TDP clatms that Tom
Detay is not currently ineligible for the United States H use of Representatives, even 5f he has
moved to Virginia at present, because under Article I - 2 of the United States Constitution,
inhabitancy must be determined as of election da& and can 10t be determined before November 7,
2006. U.S. CONST. art. 1, § 2, c.l. 2. TDP also points ‘o Article I, § 3 of the United States
Constitution, which provides that “[e]ach House shall be t e fudge of the Elections, Returns and
Qualifications of its own Members,” and claims that only the House of Representatives has the
constitutional authority to determine DeLay’s eligibili y for the office of United States
Representative. U.S. CONST. art. ], § 5. Plaintiffs seck perm inent injunctive and declaratory relief.

Analysis

The Court first addresses jurisdiction. Where the re: olution of Plaintiffs’ claims for relief
depends directly on construction of the Constitution, feder 1] jurisdiction is authorized under 28
U.S.C. § 1331. See Powell v. McCormack, 395 U.S. 486,515 -16 (1969) (exercising federal subject
matter jurisdiction and holding that Congressional resolution vas unconstitutional where it imposed
qualifications other than the age, citizenship, and residency requirements of Aticle I, § 2 of the
Constitution). Defendant removed this case from state court b :cause federal questions are presented
in determining the meaning of “inhabitant” under Article I, § 2 of the United Statcs Constitution and
in determining whether the Texas Election Code unconstitut; onally adds a qualification for office
or usurps the House of Representatives’ authority to judge the jualifications of its members. Af the

hearing, Plaintiffs’ counse} conceded the Court had federal question jurisdiction over the case.

-3
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Because this case tuns on the interpretation of the United ; itates Constitution, the Court finds it has
federal question jurisdiction over this matter.

Defendant filed 2 motion to dismiss for lack of stz ading based on Plaintiffs’ Ori ginal and
First Amended Complaints; however, at the trial, Defendar t's counsel represented to the Court that
he did not wish to urge the motion. Because the issuc of star ding jmplicates the Court’s Jurisdiction,
however, the Court will briefly discuss it, “The standing req airement stems from the Article 111 grant
of powet to the federal courts over cases or controversies. T} e standing requiremnent ‘tends to assure
that the legal questions presented to the court will be resol sed, not in the rarified atmosphere of a
debaling society, but in a concrete factual context condt zive 1o a realistic appreciation of the
consequences of judicial action.” Friends of the Earth, Inc. v. Chevron Chem. Co., 129 F.3d 826,
827 (5th Cix. 1997) (quoting Falley Forge Christian College v. Americans United for Separation of
Church & State, Inc., 454 U.S. 464, 472 (1982)). To have tanding, a plaintiff must demonstrate:
(1) an “injury in fact”; (2) “a causal connection between the 1 njury and the conduct complained of”;
and (3) a likelibood that the injury wi}] be ‘redtessed by a fa rorable decision.” Lujan v. Defenders
of Wildlife, 504 U.S. 555, 560-61 (1992).

Political parties have often been determined t) have standing to challenge the
constitutionality of federal or state election laws. See Buckl v v. Valeo, 424 U.S. 1, 11-12 (1976)
(determining that at Jeast some of the persons and groups, v hich included political parties, had a
sufficient personal stake in determining the constitutional validity of various provisions of the
Federal Blection Campaign Act 1o present a real and substanti il controversy to maintain the action);
Sandusky County Democratic Partyv. Blackwell, 387 F.3d 56 , 573-74 (6th Cir. 2004) (holdin gthat

political parties and labor organizations had standing to suc o 1 behalf of their members who would

-4~

80 'd ‘0N %94 WY pp:01 QHL 8002-90-T0f



vote in the upcoming election); Smith v. Boyle, 144 F.3d 060, 1063 (7th Cir. 1998} (holding that
suit was justiciable because Illinois Republican Party had st idin g to challenge rules making it more
difficult 1o elect Republican candidates to the Tllinois Supre: 1e Court), Bay County Demacraric Party
v. Land, 347 F. Supp. 24 404, 422 (E.D. Mich. 2004) (hol ling that political party had standing to
represent the rights of voters and had third-party standing t» challenge clection directives issued to
local clections officials as violating a federal act and Mi higan law). Here, TDP has standing
because it would be injured if RPT were allowed to dec lare DeLay ineligible and substitute a
different nominee for the general election becanse TDP wo 11d need to raise and expend additional
funds and resources to prepare a new and different campaig n in a short time frame.’ Based on the
record before the Court, including Plaintiffs’ Second Amen led Complaint and the representations
and evidence heard at trial, the Court finds Plaintiffs have st nding to assert the claims raised in this
lawsuit.
I. ° The Qualifications Clause and Ineligibility

The Qualifications Clause of the United States Cons itution provides:

No person shall be a Representative who shall not hav e attained to the Age of fwenty

five Years, and been seven Years a Citizen of the Ur ited States, and who shall not,
when elected, be an Inhabitant of that State in which he shall be chosen.

U.S. Const. art. I, § 2,¢l. 2.

As the Supreme Court explained in U.S. Term Limits, ne. v. T, horaton, 514 1J.8. 779 (1995),

“the text and structure of the Constitution, the relevant histor cal materials, and, most importantly,

? Itappears that itwas precisely this type of injury that the 7 exas Legislature foresaw and atternpted
to prevent by enacling the prohibition on replacing a withdrawing candidate where another political party
held a primary election and has a nominee for the office sought by the withdrawing candidate. TEX. ELEC,

CODE § 145.036.
.5.
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the “basic principles of our democratic systern’ all demonst -ate that the Qualifications Clauses were
intended to preclude the States from exercising any sush power and to fix as exclusive the
qualifications in the Constitution.” Id. at 806 (holding that a 1 Arkansas state constitutional provision
which precluded persens who had served a certain numb:r of previous terms in Congress from
having their names on the ballot violated the Qualificatior s Clanses of the Constitution). “If the
qualifications set forth in the text of the Constitution arc to 1 changed, that text must be amended.”
US. Term Limits, 514 1.8, at 783.

It is clear to the Court that the three qualifications lis ted above are exclusive and may not be
changed or expanded in any way by the states. See Campoell v. Davidson, 233 F.3d 1229, 1235
(10th Cir. 2000) (holding that Colorado’s candidate reg stration statute requiring unaffiliated
candidates to be registered to vote violated the Qualificatior s C lause); Schaeffer v, Téwmemi, 215
F.3d 1031, 1039 (5th Cir. IZOQO') (holding California’s resic ency requirement which required that
United States House of Representatives candidates be resi lents at the time of filing nomination
papers rather than when elected to be unconstitutional unde: the Qualifications Clause).

Here, Defendant asserts she has already determined Tom Delay to be “ineligible” to be a
candidate for the general election on November 7, 2006 for U ited States House District 27 because
he moved to Virginia in April of 2006. Benlser testified he was notified of DeLay’s move to
Virginia by a letter sent from DeLay to her in late May 200¢ . Two drafts of the same letter were

submitted into evidence at the trial; Plaintiff's Exhibit 16 is .; letter from Delay to Benkiser dated

-6~

0l 'd ON K94 Wy Sp:Gl NHL 900¢-90-10r



May 25, 2006* and marked “DRAFT,” and Plaintiff’s Bxhibit 17 is a letter from DeLayto Bepkiser
dated May 30, 2006. The May 30, 2006 letter states in rel :vant part as {ollows;
As you are aware, I have recently made the decis on to pursue new opportunities
from outside the arena of the U.S. Housc of Repres :ntatives. The majority of these
new opportunities will exist in Washington, D.C. Therefore, this past April, I
changed my residency and voter registration from T xas to Virginia to begin the next
step in my carcer. As aresult of this change, T am ne longer eligibie to remain on the

electoral ballot for the 2006 November general eliction. Please see the attached
documents reflecting my Virginia residency and vo er registration status.

Sincerely,

Tom Delay
Member of Congress

Attachments:

(1) Virginia driver’s license

(2) Virginia voter registration card

(3) Virginia tax withholding
Pls. Ex. 17. No party has contested the authenticity of the Jocuments attached to the letter. The
Virginia driver’s license attached was issued to Thomas Dale. JeLay on April 27, 2006, and indicates
an Alexandria, Virginia address. Pls.” Ex. 17, Attach. 1. The voter registration card issued on May
8, 2000, indicates Delay is a registered voter in Virginia anc has an Alexandria, Virginia address.
Pis." Ex. 17, Attach. 2. Finally, the income tax withholding form indicates DeLay authorized the
United States House of Representatives 1o begin withholding Virginia state income tax from his
income beginning on April 27, 2006, Pls.” Bx. 17, Attach. 3

Benkiser testified that after receiving this letter and dc cuments, she made an administative

declaration that Tom DeLay was ineligible as  general election candidate for House District 22 on

# The May 25, 2006 letter confains a facsimile machine hes ling at the top that reads “APR-30-1996
18:53.7 Pls." Ex. 16. Benldser testified that this date was wholly int otrect and that she actually recetved the

draft copy on Friday, May 26, 2006.
T

14 ‘ON %94

W9 §p:01 NHL 9002-90-10F



lune 7, 2006 because he was no longer an “inhabitant” o "Texas,® Benkiser further testified that
since June 7, 2006, she has not yet taken further steps t¢ certify a replacement nominee for the

general election ballot.

The procedure for declaring a candidate admijnistr iively ineligible is contained in Texas
Election Code § 145,003 which provides as follows:

(a) Except for a judicial action in which a candilate’s eligibility is in issue, a
candidate may be declared ineligible only as providsd by this section.
(b} A candidate in the general election for state and . ounty officers mav be declared
ineligible before the 30th day preceding election da / by:

(1) the party officer responsible for certifyir g the candidate’s name

for placement on the general election ballot, i 1 the case of a candidate

who Is a political party’s nominee;

(f) A candidate may be declared incligibie only if:
(1) the information on the candidate’s applic ation for a place on the
ballot indicates that the candidate is ineligibl 2 for the office; or

(2) facts indicating that the candidate is ineiigible are conclusively
established by another public vecord :

TeX.ELEC. CODE § 145.003 {emphasis added). Benkiser ass :ris that the three documents provided
to her are “public records” which “conclusively establish’ that Delay is ineligible to be the

Republican candidate for House District 22 in the general el¢ stion. The documents submitted may

7 The draft letter was sent by DelLay to Benkiser, revicw :d, revised by Benkiser in her own hand
and retumed to DeLay for the preparation and mailing of the May : 0, 2006 letter, although Benkiser denicd
the review of the draft was intended to ensure the ability to narne ¢ replacement nominee. DeLay candidly
testified the draft was approved by the Republican Party of Texas’s awyers. The officia] letter was prepared
and mailed after consultation with party members and lawyers wit ) the goal of naming a new candidate for
the general election and to avoid the consequences of the Texas eler tion laws related to withdrawal from the

race.

¢ Texas Election Code § 145.036 sets forth the procedure for selecting a new nominee afier 2
candidate has been declared administratively ineligible. Ifa candide te's name is to be omitted from the ballot
because he has been declared administratively ineligible, “the pelitical party’s state, district, county, or
precinet executive committee | | . may nominale a replacemen candidate to fill the vacancy in the
nomination.” TBEX. ELEC. CODE § 145.036(2); see also TEX. ELEC. ( "ODE § 145.037 (governing certification
of a replacement nominee for placement on ballot).

-8-
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well be public records;” however, the Court is not convincer .that they conclusively establish DelLay’s
ineligibility. There is simply no evidence before the Court hat DeLay is ineligible under the United
States Constitution and certainly no conclusive evidence th u DeLay will be ineligible on Novembey
7, 2006. |

The Texas Election Code defines the “eligibili ty reqt rements for public office™in § 141.001;
‘however, these requirements expressly do not apply to a c: ndidate for the United States House of
Representatives.® Therefore, DelLay’s eligibility can only be determined by looking at the three
gualifications set out under Article I, Section 2, Clause 2 « fthe United States Constitution as set
forth above.

In desiding election disputes, “[a]ny constitutional o statutory provision which restricts the
right to hold office must be strictly construed against inel gibility.” Wenthworth v. Meyer, 839
S.W.2d 766, 767 (Tex. 1992) (citing Brown v. Meyer, 7871 \W.2d 42 (Tex. 1990)); see also /n re
Jackson, 14 S.W .3d 843, 846 (Tex. App.—Waco 2000, orig. { roceeding) (holding that city sceretary
exceeded her authority in declaring candidate ineligible for cit ’council position based on candidate’s
having voted in a different precinet within 12 months of the slection).

Thus, the Court is faced with the ultimate question of whether DeLay is in fact “ineligible”
to be a candidate for House District 22 in the upcoming genera election. Both parties admit DeLay’s
eligibility must be determined based on the inhabitancy requi 'ement of Articie I, Section 2, Clause

2 of the United States Constitution. As discussed above, the Court finds the Texas Election Code

7 Although the definition of “public records™ as used in the statute is subject to interpretation,
Plaintiffs have not argued that the documents in guestion do not g alify as public records.

" “Subsection (a} does not apply 10 an office for which the federal or state comstitution or a statute
outside this code prescribes exclusive eligibility requirements.” T iX. BLEC. CODE § 141.001(c).

9.
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n1ay not increase or change the inhabitancy requirement { 3r a member of the United States House
of Representatives.

The Court must now interpret the terms “inhabi ant” and “when clected” to determine
whether or not Tom DeLay remains eligible for the upcom ng general election. In determining the
meaning of “inhabitant,” the Court looks to the intent of the Framers of the United States
Constitution. Jones v, Bush, 122 F. Supp. 2d 713, 718 N.D. Tex. 2000) (discussing the term
“inhabitant” in analyzing the Twelfth Amendment requirem i that the President and Vice Progident
must be “inhabitants” of different states). The definition of “inhabitant,” as understood at the timhe
the Twelfth Amendment was written, “closely parallelfed] she modern concept of domicile.” Jd. at
719. The Jones court therefore held that “a person is an ‘in wbitant’ of 2 statc, within the meaning
of the Twelfth Amendment, if be (1) has a‘physical presenc e within that state and (2) intends that
it be'his place of habitation.” Jd. at 719-20.

Defendant argued at trial that the three public record : discussed above, along with DeLay’s
testimony, prove Delay has a physical presence in Virginia and intends Virginia to be his place of
residence. Plaintiffs offered conflicting evidence, including | property tax record of DeLay’s home
in Fort Bend County, the faot that his wife still resides in 1] eir jointly-owned home in Fort Bend
County, and the fact that he was recently served with a subp« ena at that home, to show that Delay
may in fact still qualify as an inhabitant of Texas. Addit onally, DeLay testified that his new
residence in Virginia is a condominium, which he has owned and oceupied for twelve years, and to
which he moved no furniture or personal effects besides one 1 notor vehicle upon making it his new
residence. However, notwithstandin gthis disputed factual issu 3, the Court assumes without deciding

that DeLay is presently an “inhabitant” of Virginia.

-10-
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After the smoke clears, it appears the real issue in { ais case js whether the Republican Party
can avoid Delay’s de facto withdrawal from the race by declaring him ineligible for the general
election in order to replace him with another Republican «andidate on the general election ballot.
Under these circumstances, it seems clear the Texas lections laws would prohibil such 2
replacement after the primary election if the winnin g candic ate withdrew from the general election.
The Court must decide whether the Constitution permits Dej andant to divine or predict where DeLay
will be an inhabitant on November 7, 2006 based on facts av iilable in. June of 2006. The Court finds
that the Constitution does not permit such speculative deterr 1inations where the election ofa United
States Representalive is atissue, specifically because Benkist r's prediction of futurc eligibility based
on current inhabitancy would amount to an imposition of an 1nconstitutional pre-election residency
requirement.

To the extent Defendant cites Nixon v. Slagle, 885 8.'V.2d 658 (Tex. App~Tyler 1994, orig.
proceeding), for the proposition that a change in voter re dstration alone is enough to provide
conciusive proof c.)f achange of residence sufficient to declar: 2 candidate ineligible, the Court does
not ﬁnd that case controlling here, because Nixon involved a--andidate for state senate, an office for
which there is a one-year, in-district residency requirement u 1der the Texas Constitution. Because
the only residency requirement for a United States Represent: tive is on election day, the Nixon case
does not apply to the facts before this Coutt,

Both DeLay and Beukiser testified at the trial that De .ay could move back to Texas before
the general election and could not testify regarding where DeL ty might be living in November 2006.
None of the documents Benkiser purported to rely on, nor even DeLay’s accompanying letter,

indicates how long Delay plans to continue living in Virginia, much less that he intends to continue
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living there until afier the general election. The plain laiguage of Article [, Section 2, Clause 2
coﬁ.tempia!es inhabitancy only at the time “when elected,” and the Court finds no ambiguity in this
language. See Schaefer, 215 F.3d at 1036 (“This specific 1ime at which the Corst; tution mandates
residency bars the states from requiring residency before the clection.”); Campbeil, 233 F.3d at 1234,
However, historical materials also support a Jiteral reading of “when clected” to mean on election
day itself. The Schaefer court recounts the Framers’ interp ‘etation of the “when elected” language

as follows:

The Framers discussed and explicitly rejected any 1+ quirement of in-state residency
before the election. The Records of the Federal Co; ivention show that the Framers
intended to preclude any further requirement of esidency prior to the date of
clection. Debate on the matter of an in-state residen 7y requirement was touched off
when John Rutledge (South Carolina) proposed a s 'ven-year requirement. Others
thought a one-year or three-year period sufficiert. George Read (Delaware),
opposing any period of previous residence, “remind -d [Mr. Rutledge] that we were
now forming a Natil. Govt. and such a regulation w ould correspond little with the
idea that we were one people.”” James Wilson (Penasylvania) concurred. Mercer
suggested that “such a regulation would present a gre iter alienship among the States
than existed under the old federal system. It would interweave local prejudices &
State distinctions in the very Constitution which it meant to cure them,” Hugh
Williamson (North Carolina) opined that “[njew re idents if elected will be most
zealous to Conform to the will of their constituents, a : their conduct will be watched
with a more jealous eye.” Still others argued ¢gainst the in-state residency
requirement for other reasons. Madison suggested t at the newly formed States in
the West could not have representation if the Con titution included a residency
requirement. Wilson wes concerned that Jegislators r :siding at the seat of Congress
would be disqualified for not residing in their state. Those favoring the restriction
expressed concerm that a nonresident would not have adequate familiarity with the
affairs of the state represented. The delegates votec down in tum three-year and
ope-year requitetnents of in-state residence. Th: Framers thus drafted the
Constitution having explicitly rejected any residency requirement,

215 F.3d at 1036 (internal citations omitted) (quoting 2 REC JRDS OF THE FEDERAL CONVENTION
216 (M. Farrand ed.) (1911), reprinted in 2 THE FOUNDERS CONSTITUTION at 71-72 (Philip B.

Kurland & Ralph Lemer eds.) (1987)); see also Sundry Electc rs v, Key, Case XX V111, 10th Cong,,
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Cl: & H, El Cas. 224,233 (1808) (deciding that Key, who t ad moved to Maryland two weeks before
the election, was an iphebitant of Maryland as of clection lay and was therefore qualified 1o serve
in the United States House of Representatives).

In accordance with the case law and the historicat evidence, the Cowrt concludes that no
determination as to DeLay’s eligibility due to present inhe bitancy in Virginia can be made at this
time or at any time prior to election day because construing the Texas Election Code to permit such
a declaration of ineligibility based on inhabitancy at th s time would be an unconstitutional
application of state law. The Court holds that allowing Ben <iser to declare Delay ineligible at this
time would amount to a de facto in-state residency require ment in violation of the United States
Constitution. The Court specifically holds DeLay is not ine} gible and shall remain on the ballot for
the general election on November 7, 2006 as the Republica i candidate for House District 22.°
It The Time, Place, and Manner Clause

Article, Section 4, Clause | provides: “The Times, } laces and Manner of holding Elections
for Senators and Representatives, shall be prescribed in each ;itate by the Legislature thereof: but the
Congress may at any time by Law make or alter such Regulat ons, except as to the Places of chusing
Senators.” U.S. CONST. art. I, § 4, cl. 1. Defendant argues I eLay can be declared ineligible based
on his out-of-state residency in Virginia because a determinaiion of ineligibility based on residency

falls ynder the state’s authority to set the times, places, and 1 anner of holding elections. Itis clear

* The simple factis DeLay, for personal reasons, decided t ) withdraw his candidacy for the general
election after the voters elected him in the Republican primary elec ion, DeLay is entitled to withdraw from
the 1ace for House District 22 before the general election; howeve , Texas law specifies the manner of the

withdrawal and its consequences.
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to the Court that Defendant is arguing that this determinati »n falls under the “manner” of elections,
as no determination of the time or place of the November 7, 2006 general election is at issue here.

The “manner” of elections “cncompasses matters | ke ‘sotices, registration, supervision of
voting, protection of voters, prevention of fraud and corny t practices, counting of votes, duties of
inspectors and canvassers, and making and publication of  lection retums.” Cook v Grualike, 531
U.S. 510, 523-24 (2001) (quoting Smiley v. Holm, 285 U.¢ | 355, 366 (1932)). Defendant has not
convinced the Court of her position on this issue, inno small part besause Defendant has not brou ght
forward any cases indicating that a party representative has the power to expand the inhabitancy
requirement for a member of the United States House of Representatives to apply earlier than
election day. The Court therefore rejects this argument. Were the Court to adopt Defendant’s
position, cither pelitical party could and would be able & change candidates after the primary
election and before the general clection simply by an admir istrative declaration of inel; gibility by
the party chair based on a candidate’s “move” to another stat:. This would be a serious abuse of the
election system and a fraud on the voters, which the Court i1l not condone.

ItI.  Injunctive Relief

The Court must consider the following factors in d:ciding whether to issuc a permanent
injunction: “whether the plaintiff will be irreparably harmed i1 the injunction does not issue; whether
the defendant will be harmed if the injunction does issue; wh sther the public interest will be served
by the injunction;” and whether the plaintiff has actually pre railed on the merits. JCEE Distribs.,
Inc. v. J&J Snack Foods Corp., 325 F.3d 586, 597 n.34 (5t Cir. 2003) (quoting Univ. of Tex. v.
Ccm-ze;zisch, 451 U.S. 390, 392 (1981)). In this case, Plaint ffs have prevailed on the merits, as

discussed above, have demonstrated an irreparable injury, and have demonstrated that the requested

-14-

91 4 ‘0N K94

WY LP:01 NHL 8002-80-1N07



infuxction furthers the public interest. Although the dejsndant will no doubt be injured by this
injunction, the Court opines that the defendant is at Jeast pa tially responsible for her own injury and
that this one factor does not outweigh the other three factor s established by Plaintiffs, Accordingly,
the Court will issue a permanent injunction in favor of Plz intif¥s.
Conclusion

PdehmmmLwm%maﬁmmmmmdememwmmmwmdMmamwmmmW
in mind, cannot override the Constitution. The cvidence presented in this case provides no basis for
Benkiser’s declaration that Tom DeLay was not eligible to remain the nominee of the Republican
Party under state or federal law, There is no evidence De Lay is not eligible to be clected (o the
United States House of Representatives in the upcoming reneral clection at this time. There is
testi‘mony and evidence in the record that he has moved to irginia and has taken certain steps to
become a resident of Virginia, such as obtaining a Virginia  tiver’s license, registering to vote and
voting in the Virginia primary, and executing an income tax withholding form for Virginia. '
However, there is no evidence that DeLay will still be livi 1g in Virginia tomorrow, let alone on
November 7, 2006, the only day that matters under the Qua ifications Clause of the United States
Constitution. DelLay himself testified that he does not kn »w what will happen with his life in
November, stating only that he plans to continue living in V rginia “indefinitely.”

“The Constitution ‘nullifies sophisticated as wel] as s; mple-minded modes’ of infringing on
constitutional protections.” U.S. Term Limits, Inc. v. Thorntc n, 514 U.S. 779, 829 (1995) (quoting
Lane 2 Wilson, 307 U.S. 268, 275 (1939)). Although it may seem trivial 1o determine that a party

noxinee who has moved to another state is still eligible for th» general election ballot, this Court is

' DeLay also testified he has applied for hunting and fisk ing ticenses in Virginia.
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cil.‘arged with the duty of interpreting and upholding constit stional ri ghts and powers, no matter how
large or small. Delay was chosen as the Republican nc minge by the voters in the Republican
prirnary, and he is still eligible to be the party’s nominee. He may, of course, withdraw, as 1s his
right," but neither political parties, state legislatures, secref aries of state, nor the federal courts may
rewrite the United States Constitution.
In accordance with the forcgoing:
IT IS ORDERED that Plaintiffs’ Motion to Amend the Complaint [#22}1s
GRANTED as unopposed.
IT IS FURTHER ORDERED that Plaintiff: * Motion for Continuance and
Request for Reset [#23] is DISMISSED AS MOQT
IT JS FURTHER ORDERED that Defendar t's Motion to Dismiss [#13] is
DENIED.
IT I8 FURTHER ORDERED that the Motion to Quash Subpoena Duces
Tecum Served on Christine DeLay [#28] and the Mo iion to Quash Subpoena Duces
Tecum Served on Fort Bend County Clerk (#29] are DISMISSED AS MOOT.
IT 18 FURTHER ORDERED that Plaint ffs’ Motion for Temporary
Restraining Order and Mo;ion for Preliminary Injur ction [#8] is GRANTED and

having conducted a trial on the merits the Court enters a permanent injunction as

follows:

" The Court suspects that the only reason DeLay did not ¢ imply withdraw frorn the race is that the
Texas Election Code prohibits the substitution of & replacement 1 ominee in a withdrawa) based on these
facts. See TEX. ELEC, CODE § 145.036(D),
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ITIS HEREBY ORDERED THAT Defen ant and anyone acting in concert
with her, on her behalf, or at her direction is perr 1anently enjoined and restrained
from:

I. Declaring Tom Delay ineligible as the Rep iblican candidate for the general
election ballet for United States House of Represen :ativds from Texas District 22 to
be held on November 7, 2006;

2. Certifying to the Texas Secretary of State any candidate other than Tom
DeLay to appear on the ballot in the 2006 general ¢lection as the Republican Party
nominee for the United States House of Representat ves from Texas District 22; and
3. Cerﬁfyiug to the Texas Secretary of State th: t Tom DeLay is ineligible to be
the Republican Party nominee for the United States House of Representatives from
Texas District 22, or if she has already done so, Dei sndant is enjoined to withdraw
any certification that Tom DeLay is ineligible.

IT IS FURTHER ORDERED that the Cout declares ‘Tom Delay is not
ineligible to be the Republican Party nominee fo the United Stales House of
Representatives from Texas District 22 and that any previous declaration of
ineligibility made by Benkiser is void.

IT IS FINALLY ORDERED that the Texas | iecretary of State or any other

official shall not remove or cause to be removed th : name of Tom Del.ay as the

" Republican candidate for District 22 of the United St ttes House of Representatives

from the ballot for the general election to be held on I ovember 7, 2006 unless Tom

DeLay withdraws as a candidate pursuant to Texas Ele ction Code § 145.001 or upon
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further ordex of this Court. Plaintiffs are ordered 1 serve a copy of this order on the
Texas Secretary of State and to file with the Court 1 return confinming such service,

Zx
SIGNED this the " day of July 2006.

Z MM&‘

SAM SPARKS
UNITED STATES DISTRICT TUDGE

218~

Z¢ 'd 'ON ¥4 WY 8v:01 NHL 9C02-90-10F



